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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)
Plaintiffs, } -
)
V. ) Civil-Action Number 96-1285 (RCL)
) .
GALE NORTON, Secretary of the )
Interior, et al., )]
| )
Defendants. )
' )
MEMORANDUM AND ORDER

This matter comes._befo‘re the Court on plaintiffs’ request for sanctions [541] [5‘42]
against deferidants under Federal Rule of Civil Procedure 37(5.)(4). Upon consideration of the
parties’ memoranda, the applicable law, and the entire record hcreiﬁ,t and for the reasons set out
more fully in the Special Master’s Opintion of July 27, 2001 [772], the Cout concludes that the
request shoﬁd be granted. | |

Plaintiffs:.seek sanctions based on defel'l_‘d#nts__’ motion for protective order clarifying duty
to. produce e-mail records [538], filed August 2, 2,000. In that motidn, defendants sought a
“protective c;rder cIar‘i'.fymgthat it may produce e-mail in response to discovery requests by
producing frq‘m paper records of e-mail messages rather than from backup tapes and may
overwrite backup tapes in accordance with Departmental directives.” Defs.” Motion at 1.

In ‘okplﬁosition, plaintiffs contended‘tha‘t “[d]efendants’ present motion for a protective
order to avoid i'etéjning electronic trust documents is wholly unjustified” and, accordingly,
“sanctions are required under Rule 26 and Rule 37.” Pls.” Opp’n at 24. Specifically, plaintiffs

maintained that not only were the arguments presented by defendants in the motion for protective
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order frivolous, but that defendants had already made the same arguments twice before and both

times the Court or %S'pecial.Master had rejected them.

The Special Master issued his Opinion regarding defendants’ motion for protective order

on July 27, 2001 (and it was filed with the Couﬁ on July 30, 2001). After a thorough review of
the parties” memoranda, the relevant case law, and the record in this case, the Special Master
concluded that defendants" motion should be denied. Moreover, with fespeet to pl%ntiffs’
eontention that sanctions are approp‘riate -the Special Master stated that:

--[p]lalntlffs are correct. The issues surroundmg defendants’ obhgaﬁons to produce
documents responsive to the Third Request have been raised on two other occasions—once
before the Court and once before the Special Master. In the first mstance, defendant was.
justified in‘airing its concerns over the potential burden of producmg these documents: In

" “light of the ‘Court’s summary denial, defendant was arguably within:its’ nghts to seek
clarification of the contours-of the Court’s ruling and articulate its posruon regarding
important issues of privilege. In'this third and latest instance, there can be 1o “genuine

~ dispitte™ that Interior’s attempt to again seek clarification under the- guise of changmg
conditions was inappropriate. Plaintiffs are entitled to be relmbursed for those expenses
they mcurred in'defending this Iatest salvo. ‘ : :

Recommendatlon and Report at.14 (mtemal citations omltted) Defendan‘es dld tfi ean
ob_]ectlon or response to the Special Master’s Opinion. |

The Court agrees with (and hereby adopts without ob_]ectlon) the Specml Master s
' _Opimon of July 27, 2001. Tn particular, the Court finds that defendantS" metfo;'lz-fdrz-p'r‘(‘)'tec_tive'_
order clarifying duty to produce e-mail records was not appropriate and tl.lat.‘sancﬁoeS'ase
warranted: Iin accordance with this finding; it is hereby

ORDERED that defendants pay plaintiffs’ reasonable expenses, including ‘aﬁb‘rﬁ'neys’ fees,
arising from their lopposition to defendants’ motion for protective order cIaIi'fyi.n.g duty to

produce e-mail records; further, it is
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ORDERED that plaintiffs submit to the Court within 30 days an appropriate filing
detailing the amount of reasonable expehééé, iﬁéluding attorneys’ fees, incurred as a result of
opposing defendants’ motion for protective order clarifying duty to produce e-mail records.

SO ORDERED.

Déte: 5-19-045 | 2)&6 fmm

Royte C. Lamberth
United States District Judge




